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Good Morning, Mr. Chairman and Members of the Committee. Thank you for the opportunity to appear
before you today to present the views of the Adminigration on S. 1340, a hill to amend the Indian Land
Consolidation Act of 2000 to provide for probate reform with respect to trust or restricted lands. We

support the bill.

In particular, | want to commend your gaff for their effortsin developing this legidation. S. 1340 will
provide the AmericanlIndianpeople who own trust and restricted assets withone uniformprobate intestate
code that can be gpplied throughout Indian country. The legidation is clearly the product of alot of hard
work by Departmenta employees and members of your staff in order to achieve the common god of

reforming the Department’ s Indian probate program.



During triba consultations held in July and August 2000 onthe proposed probate regulations, many Tribes
recommended and supported a uniform probate intestate code. At the present time, federal statutes
provide that the law of the state where the land is located be gpplied in the digtributionof the estate. See
25 U.S.C. 8348. As areault of inter-tribal marriage, it is not uncommon that an Indian decendent owns
lands on reservations in severd states. The effect of goplying up to 33 different state laws to the restricted
and trust lands of a decedent results in disparate and unfair treatment of the distributionof the entire estate

to the same hairs.

For example, in Nebraska a surviving spouse is entitled to receive the first $50,000 of the edtate.
Theresfter, the law providesthat the surviving spouse recelve %2 and childrenget %2 of the remainder of the
estate. Minnesotalaw providesthat asurviving spouse’ s shareisthe first $150,000 plus ¥z of the balance
of the intestate edtateif Al of the heirs are dso heirs of the surviving spouse. In contragt, Wisconsin law
provides that a surviving spousereceive 100 percent of the estate unless one or more children are not the
childrenof the surviving spouse, then the surviving spouse receives only 2. New Mexico law differsfrom
the previous examples in that a surviving spouse gets dl the community property, then 1/4 of the estate if

there are descendants of the decedent.

Another area of concern is the inheritance rights of adopted childrenand the inconsstencies in state laws.
Minnesotalaw providesthat an adopted child may inherit from hisgher naturd parents, while Montana law

provides that an adopted child may only inherit from the adopted parents.



The enactment of auniformintestate code for trust and restricted estatesis of great bendfit to both the heirs
and the Department.  The benefit to the heirs is that the same law will be applied to all the trust and
restricted estate of the decedent no matter wherethe real property islocated. A uniform intestate probate
code will provide for the divisonof shares of the entire estate and will be the same throughout the United
States. The heirs may disclam thar interests or otherwise agree to a settlement to digtribute the estate if
the children want to give alarger share to their surviving parent. The federal government’ scost to update
and maintainland records will be reduced. The Department will be able to decide cases and issue orders
inamore timely manner. A new body of federal law will be created and decisions will be more consstent
across the Nation, resulting in fewer gppeds. The necessty of thoroughly researching tate laws will no
longer exigt, it will take lesstime to issue an order determining heirs. Findly, a uniform intestate code may
encourage Indian tribes to adopt their own inheritance codes. The uniform intestate code will serveasa

model for Tribes to develop their own tribal probate codes.

The proposed uniform intestate succession facilitates the consolidation of interests to remain in trust or
restricted status and complements the provisons of Indian Land Consolidetion Act to minimize further
fractionation of Individua Indian interestsin trust and restricted lands. For estate planning purposes, one
uniformintestate code will provide afoundation to encourage the execution of wills for dispostion of trust
or redricted assets.  For example, the proposed section for pretermitted spouses and children will
necessitate specific estate planning if the decedent marries after the executionof awill but intendsto leave
nathing to the new spouse. S.1340 at 8232 (d). Smilarly, if thetestator divorces after executing awill and

has |eft property to the former spouse, the deviseisrevoked by law unlessthe will provides otherwise. S,
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1340 at § 232(6)(2).

State probate laws are oftenamended and likewise affect long termestate planning. A change in Sate law
may aso necessitate the execution of a new will. Thus, frequent amendments of dtate laws frudtrate the
purposes of promoting estate planning among Indian landowners.  There will obvioudy need to be
considerable community education on the new sections of the proposed uniform intetate law that will

require more comprehensive etate planning.

We recommend that Senate Bill 1340 include a provision that excepts the application of the uniform
intestate code to the Five Civilized Tribes of Oklahoma until suchtime asthe Five Nations bill is enacted.
The Fve Civilized Tribes are subject to the state district courts of Oklahoma and Oklahoma probate law
is gpplied to determine intestate succession. Thus, the removd of the exception should be reflected in S.

2880, the Five Nations legidation.

We would like to suggest amendments to portions of existing federd statutes relevant to inheritance prior
to the passage of S. 1340. The amendments are:

25 U.S.C. § 348 - After the second “ Provided,” gtrike the words, “That the law of descent inforcein
the State or Territory where such lands are Stuate shall apply thereto after patents therefor have been
executed and ddlivered, except by the” and insart “the Indian Land Consolidation Act, as amended, shdl
apply where such trust or restricted assets are located”. See S. 1340 at § 234 (©).

25 U.S.C. 8§ 372 - Insert before the word “hearing” in the words “upon notice and hearing”, the words
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“opportunityfor a'. Insert the words* probate the decedent’ strust estate, and pay valid creditor’ sclams
out of funds in such estate or fundsthat may accrue up to the date of death of the decedent” after the word
“decedent,”. Insart”Provided, That inthe payment of dlaims, 31 U.S.C. § 3713(a)(1)(b) shdl notapply.”
after “section 373 of thistitle”

25 U.S.C. 8373 - Insext “Provided al so, that the Secretary shadl pay vdid creditor’s cdlams out of funds
in such estate or funds that may accrue up to the date of death of the decedent except that 31 U.S.C. §

3713(a)(1)(b) shal not apply:” after the words “or useit for their benefit.”

Withthat Mr. Chairman, | would just liketo say thank you, again, for the hard work of your staff indrafting

this much needed piece of legidation. | would be happy to answer any questions you may have for me.



